
 
 

POCATELLO DEVELOPMENT AUTHORITY 
Board of Commissioners Meeting 

April 15, 2020 – 11:00 a.m. 
Council Chambers  – Pocatello City Hall 

 
DUE to the COVID-19 pandemic guidelines,  

no on-site public access is permitted for this meeting. 
 

The regular Pocatello Development Authority Meeting will be live-streamed at: 
http://streaming.pocatello.us/ 

 
 

 
City Hall is accessible to persons with disabilities. Program access accommodations may be provided with three days’ advance notice  

by contacting Skyler Beebe at sbeebe@pocatello.us, 208.234.6248, or 5815 South 5th Avenue, Pocatello, Idaho. 
 
 

In the event this meeting is still in progress at 12:00 p.m., a ten-minute recess may be called. 
 
 

1.  CALL TO ORDER, DISCLOSURE OF CONFLICT OF INTEREST, AND ACKNOWLEDGMENT OF GUESTS. 
 
2. ACTION ITEM – Approval of the Agenda. 
 
3. ACTION ITEM – Minutes. The Board may wish to waive the oral reading of the minutes and approve the minutes from the Board 

of Commissioners Regular Meeting held March 18, 2020. See attached document 

4. ACTION ITEM – Financial Report. A financial report for the PDA will be provided by PDA Treasurer. The Board may wish to approve 
the financial report. To be supplemented. 

5.  ACTION ITEM – Expense Payments & Reimbursements. The Board may wish to approve the payment or reimbursement of the 
following PDA expenses: 

  a. $107.50 from General Fund to Elam & Burke for legal fees for the month of February re:  potential TIF base 
b.   $5,760.00 re: Northgate TIF District and $838.50 re: special council general from General Fund to Elam & Burke for legal fees                                                           

for the month of March  
  c. $202.50 from North Portneuf District Fund to Stacey & Parks for legal services re: North Portneuf TIF District 
 
6. ACTION ITEM – The Board may wish to authorize payment to the City of Pocatello for staff services for the period 01/1/2020 

through 03/31/2020. To be supplemented. 
 
7.  ACTION ITEM – Airport TIF District.  The Board may wish to: 1) review the terms of and authorize the Chair’s signature on an 

owner participation agreement with Frigitek with the revisions proposed by the applicant; 2) Review the request for use of 
additional funds within the Airport TIF District. See attached document. Additional items may be supplemented at the meeting.  

 
8.   CALENDAR REVIEW – The Board may wish to take this opportunity to inform other Board members of upcoming meetings and 

events that should be called to their attention. 
   
9.    ADJOURN. 

mailto:sbeebe@pocatello.us










 

 

 

 

 

 

 

AGENDA ITEM  
NO. 7 



 

 

 
 
 
 

OWNER PARTICIPATION AGREEMENT 
 
 

 
 

By and Between 
 

The Pocatello Urban Renewal Agency 
 

and 
 

FRIGITEK INDUSTRIAL PARKS, INC. 
 

for the 
 

POCATELLO REGIONAL AIRPORT PROJECT 
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OWNER PARTICIPATION AGREEMENT 
 

 
 THIS OWNER PARTICIPATION AGREEMENT (hereinafter “Agreement”) is 
entered into by and between the Pocatello Urban Renewal Agency, commonly known 
as the Pocatello Development Authority, an independent public body, corporate and 
politic (hereinafter “Agency”), organized pursuant to the Idaho Urban Renewal Law, 
Title 50, Chapter 20, Idaho Code, as amended (hereinafter the “Law”), and 
undertaking projects under the authority of the Local Economic Development Act, 
Title 50, Chapter 29, Idaho Code, as amended (hereinafter the “Act”), and  Frigitek 
Industrial Parks,, Inc., a Texas corporation authorized to do business in the State of 
Idaho (hereinafter “Participant”), collectively referred to as the “Parties” and each 
individually as “Party,” on the terms and provisions set forth below. 
 
RECITALS 
 
 WHEREAS, Agency, an independent public body, corporate and politic, is an 
urban renewal agency created by and existing under the authority of the Law and 
the Act; 
 
 WHEREAS, the Pocatello City Council adopted its Ordinance No. 2889 on 
November 4, 2010, approving the Urban Renewal Plan for the Pocatello Regional 
Airport Urban Renewal Area and Revenue Allocation Area District Plan (hereinafter 
the “Urban Renewal Plan”); 
 
 WHEREAS, Participant controls by lease real property located within 
Pocatello Regional Airport non-aviation lands in Pocatello, Idaho (hereinafter 
referred to as the “Site” as defined below); 
 
 WHEREAS, Participant intends on constructing railroad track and spurs, 
water, sewer, stormwater, street, and electrical infrastructure, outdoor lighting, and 
excavation/site grading on the Site and adjacent public rights of way in conjunction 
with the development of new high-tech, temperature-controlled warehouse facilities 
on the Site (the “Project”); 
 
 WHEREAS, the Urban Renewal Plan authorizes Agency to use revenue 
allocation financing to fund specific projects and improvements to implement the 
Urban Renewal Plan; 
 
 WHEREAS, Agency and Participant have negotiated the major terms of 
Agency’s participation in the funding of certain improvements to the public 
infrastructure, and other eligible expenses (collectively the “Agency Funded Public 
Improvements”);  
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 WHEREAS, the Agency Funded Public Improvements implement several 
objectives outlined in the Urban Renewal Plan; 
 
 WHEREAS, the Urban Renewal Plan authorizes Agency to enter into 
agreements to implement the Urban Renewal Plan; 
 
 WHEREAS, as a result of Participant’s agreement to construct the Agency 
Funded Public Improvements, Participant’s commitment to comply with the terms of 
the Urban Renewal Plan, and Agency’s commitment to reimburse Participant in 
compliance with the Urban Renewal Plan, the Parties deem it necessary to enter into 
this Owner Participation Agreement to define their respective obligations; 
 
 WHEREAS, Participant and the City of Pocatello entered into that certain 
lease (the “City Lease”), dated ____________________,March 13, 2020, setting forth 
certain obligations by the Participant concerning the Participant’s project; 
 
 NOW, THEREFORE, in consideration of the above recitals, which are 
incorporated into this Agreement, the mutual covenants contained herein, and other 
good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Parties hereby agree as follows:  
 
I. EFFECTIVE DATE 
 
 The Effective Date of this Agreement shall be the date when this Agreement 
has been signed by the Parties (last date signed) and shall continue until all 
obligations of each Party are complete. 
 
II. SUBJECT OF AGREEMENT 
 
 A. Recitals, Purpose of This Agreement, and Interest 
 
 The Parties agree that the foregoing recitals are not mere recitations but are 
covenants of the Parties, binding upon them as may be appropriate and a portion of 
the consideration for the agreements contained herein.  The mutual consideration 
and covenants contained herein are intended to achieve the objectives and obligations 
of both Parties.  The Agency’s commitment herein is intended to comply with the 
Agency’s authority under the Law, the Act, and the Urban Renewal Plan and is not 
a gift or donation of public funds. 
 
 The purpose of this Agreement is to effectuate the Urban Renewal Plan by 
providing for the construction of public improvements on or adjacent to the Site. 
 
 The construction of said public improvements on the Site and the fulfillment, 
generally, of this Agreement are in the vital and best interests of the City of Pocatello 
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(the “City”) and the health, safety, and welfare of its residents and are in accordance 
with the public purposes and provisions of applicable federal, state, and local laws 
and requirements.  Implementation of this Agreement will further the goals and 
objectives of the Urban Renewal Plan. 
 
 B. The Plan 
 
 This Agreement is subject to the provisions of the Urban Renewal Plan. 
  

C. The Project Area 
 
 The Urban Renewal Project Area (“Project Area”) is located in the City, and 
the boundaries of the site are within the Project Area. 
 
 D. The Site 
 
 The Site is shown on the “Map of the Site,” attached to this Agreement as 
Attachment 1 which is incorporated herein by reference, and as more particularly 
described in the “Legal Description” of the Site, attached hereto as Attachment 2 
which is incorporated herein by reference. 
 

E. Agency Participation Policy 
 
 Generally, the Agency will agree to financially participate with a private 
developer when such participation achieves the objectives of the Urban Renewal Plan, 
is not duplicative of other public entity funding, and does not replace or substitute for 
the obligations imposed by other governmental agencies on the Participant.  The 
specific participation by the Agency for this Site is as set forth herein. 
 
 F. Parties to This Agreement 
 
  1. Agency 
  
 The Agency is an independent public body, corporate and politic, exercising 
governmental functions and powers and organized and existing under the Law and 
the Act.  The office of the Agency is located at City of Pocatello, 911 North 7th Avenue, 
Pocatello, Idaho 83201.  “Agency,” as used in this Agreement, includes the Urban 
Renewal Agency and any assignee of or successor to its rights, powers, and 
responsibilities. 
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  2. Participant 
 
 The Participant is Frigitek Industrial Parks, Inc., a Texas corporation.  The 
principal address of the Participant is 6565 North MacArthur Blvd. Suite 225, 
IrvingDallas, Texas 75039. 
 
 Whenever the term “Participant” is used herein, such term shall include any 
assignee or successor in interest approved or consented to by the Agency, which 
consent should not be unreasonably withheld.  The Participant qualifies as an “owner 
participant” as that term is used in the Urban Renewal Plan. 
  

G. The Private Development  
  
 The Private Development shall mean the development undertaken by 
Participant or the approved successors or assigns upon the Site.  The Private 
Development consists of the construction of new high-tech, temperature-controlled 
warehouse facilities. The Private Development and any further development upon 
the Site or any portion of the Site shall comply with all the provisions of the Urban 
Renewal Plan and all applicable City codes and ordinances. 
 
III. IMPROVEMENT OF THE SITE AND AGENCY’S PARTICIPATION 
 
 A. Development Design 
 
 Participant agrees that the Private Development will be in full compliance 
with the Urban Renewal Plan and the approved building permit and City Lease. 
 
 B. Cost of Construction 
 
 The cost of the Private Development and the Agency Funded Improvements, 
defined below, shall be borne by the Participant except as otherwise set forth herein. 
 
 C. Agency, City, and Other Governmental Agency Permits 
 
 Participant has or shall, at Participant’s own expense, secure or cause to be 
secured any and all permits or approvals which may be required by Agency, City, or 
any other governmental agency relative to Project construction and operation. 
 
 D. Agency Funded Public Improvements 
 
 The Agency Funded Public Improvements are directly related to public 
infrastructure and excavation/site grading and are: (a) critical to the redevelopment 
of the Site and (b) provide a higher quality of development that should assist Agency 
in achieving redevelopment of other properties adjacent to the Site and meeting the 
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objectives of the Urban Renewal Plan.  Because of the Private Development, which 
achieves several of the objectives contained within the Urban Renewal Plan, Agency 
finds that a portion of the public improvements may be reimbursed by the Agency.  
Agency finds that the Agency Funded Public Improvements are in the best public 
interest and provide for enhanced development of the Site within the Project Area.   
 
In consideration of the terms of this Agreement and subject to certain conditions as 
contained in this Agreement, Agency agrees to pay the costs of certain approved 
Agency Funded Public Improvements, inclusive of design, consulting, project 
management and engineering costs which may be accessed immediately after lease 
signing, as verified by the Agency.  Approved Agency Funded Public Improvements 
shall include those improvements listed on Attachment 3. 
 
  E. Agency Review of Construction Documents 
 
  Upon Agency’s request, Agency shall have the right and the opportunity to 
review Participant’s construction plans, budgets, and bids for the Agency Funded 
Public Improvements (collectively the “Agency Funded Public Improvement 
Construction Documents”).  Participant will utilize commercially reasonable 
contracting, budgeting, and bidding practices to ensure that the Agency Funded 
Public Improvements are constructed consistent with the Agency Funded Public 
Improvement Construction Documents and are undertaken in a reasonable manner.  
For purposes of this Section and Section F, below, Participant shall be presumed to 
have utilized commercially reasonable contracting, budgeting and bidding practices 
if its general contractor solicits or solicited competitive bids for the Agency Funded 
Public Improvements and such work is not performed by an affiliate or subsidiary of 
Participant. 
  

F. Reimbursement Obligation 
 

1. Amount of Reimbursement 
 

 In consideration of Participant’s construction of the Agency Funded Public 
Improvements, Agency, subject to the terms of this Agreement, agrees to reimburse 
Participant an amount equal to the Actual Eligible Costs, as defined below, of the 
Agency Funded Public Improvements, not to exceed Four Million, OneFive Hundred 
Thirty-oneSeventy-Nine Thousand and 00/100 dollars ($4,131579,000.00), with no 
interest accruing on the Reimbursement Obligation (defined below). Five Hundred 
Thousand and 00/100 dollars ($500,000.00) will be available for reimbursement upon 
lease signing for eligible costs incurred.  
 
 
 

2. Notification, Inspection, Approval   
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 Upon completion of construction of any category of the Agency Funded 
Public Improvements associated with the Project and on not less than a quarterly 
basis during construction, Participant shall notify Agency in writing to request a 
meeting with the Agency to determine if the completed Agency Funded Public 
Improvements meet the requirements of this Agreement.  Agency shall provide 
Participant with written confirmation that the completed Public Improvements are 
eligible for reimbursement as follows:   

 
(a) With respect to each Notification of Completion, Participant is 
responsible for submitting invoices or receipts for work performed as part of 
the Project (the “Cost Documentation”) which will permit Agency to determine 
the Actual Eligible Costs, which shall be the actual costs to construct the 
Agency Funded Public Improvements, including costs incurred prior to the 
Effective Date of this Agreement, as approved by the Agency.  Cost 
Documentation shall include the following: 
 

i. An accounting of the costs associated with the completed Agency 
Funded Public Improvements and evidence of payment of such costs 
by Participant.  Participant shall include invoices from Participant’s 
design professionals, general contractor, subcontractor(s), and 
material suppliers for each type of eligible cost item, which shall 
specify quantities and unit costs of installed materials. 

 
ii. Explanation of any significant deviation between the initial cost 

estimates in Attachment 3 and the actual costs in the Cost 
Documentation. 

 
(b) The Agency shall have the right to review the Cost Documentation, to 
inspect the completed Agency Funded Public Improvements, and to obtain 
independent verification that the quantities of work claimed, and the costs 
associated therewith are accurate, commercially reasonable, and appropriate 
for the Agency Funded Public Improvements completed.  The Agency’s 
approval shall not be unreasonably delayed or withheld. 
 
(c) Within thirty (30) days of Agency’s receipt of the Cost Documentation, 
the Agency shall notify Participant in writing of Agency’s acceptance of the 
Cost Documentation and Agency’s determination of the Actual Eligible Costs.  
Agency shall notify Participant of any disputes with the Cost Documentation 
and provide Participant a reasonable time to explain any discrepancy.  If the 
Agency and the Participant cannot agree on any disputed costs, the Parties 
agree to submit the dispute to the Agency Board of Commissioners for final 
determination.   
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3. Allocation of Costs 
 

 Agency and Participant agree Participant shall be able to allocate expenses 
among the various items listed on Attachment 3 so long as the total amount of those 
items shall not exceed Four Million One, Five Hundred Thirty-oneSeventy-Nine 
Thousand and 00/100 Dollarsdollars ($4,131579,000.00). Participant shall notify 
Agency of the allocation of costs among the items listed on Attachment 3. 

 
4. Reimbursement 
 

 Participant shall initially pay for all of the costs of construction for the 
Agency Funded Public Improvements associated with the Project.  By approval of this 
Agreement by Agency’s Board of Commissioners, Agency has authorized 
reimbursement for the Actual Eligible Costs of the Agency Funded Public 
Improvements (the “Reimbursement Obligation”) as set forth in Section F, Section G 
and the other provisions of this Agreement.  

 
G. Reimbursement Procedure  
 

1. Agency’s Reimbursement Obligation shall not commence until 
the first Certificate of Occupancy, or the equivalent thereof, is issued for the Private 
Development, or upon the City’s acceptance of the improvements required to be 
constructed as described in the lease and approved building permit.   A Certificate of 
Occupancy, or equivalent thereof, will not be required for the initial Five Hundred 
Thousand and 00/100 dollars ($500,000.00) payment.  The initial payment may be 
accessed after lease signing.  

 
2. In conjunction with its receipt of revenue allocation proceeds on a 

biannual basis, the Agency will retain ten percent (10%) of the revenue allocation 
proceeds per year for Project Area operating and administrative expenses and agrees 
to make payment to Participant of the remaining tax increment revenue allocation 
proceeds actually received and arising from the Project Area commencing from the 
first date the Agency receives tax increment monies arising from the Project Area 
subsequent to the satisfaction of the conditions set forth in Section G(1) and until 
such time as the Reimbursement Obligation has been paid in full or the termination 
of the revenue allocation authority under the Urban Renewal Plan, whichever occurs 
first.  PARTICIPANT ACKNOWLEDGES THE TAX REVENUE ALLOCATION 
PROCEEDS MAY NOT BE SUFFICIENT TO PAY OFF THE REIMBURSEMENT 
OBLIGATION ON OR BEFORE THE TERMINATION OF THE REVENUE 
ALLOCATION AUTHORITY UNDER THE URBAN RENEWAL PLAN AND 
ASSUMES THAT RISK.  
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3. The biannual payments are due to Participant within sixty (60) 
days of receipt of revenue allocation proceeds from the Project Area by Agency.   

 
4. Agency shall have no obligation to make payments to the 

Participant for taxes collected and paid to Agency beyond the term described herein.   
 

5. Agency may pay, at any time, in whole or in part, without penalty, 
the then remaining outstanding balance of the Reimbursement Obligation. 

 
6.  All payment due hereunder shall be paid to the Participant, it’s 

assignees, affiliates or successors, and future owners of units created on the Site as 
part of the Project shall have no claim or entitlement to such payments as a result of 
such ownership.  

 
7. Non-general Obligation 
 

 As provided by Idaho Code Section 50-2910, the obligations of Agency 
hereunder shall not constitute a general obligation or debt of the Agency, the State 
of Idaho, or any of its political subdivisions, or give rise to a charge against their 
general credit or taxing powers to be payable out of any funds or properties other 
than the monies deposited in the special fund or funds provided for herein and 
pledged hereby to the payment of principal and interest on this Reimbursement 
Obligation. 

 
H. Taxes 
 

 The Act provides that Agency will be paid tax increment funds 
contingent on the amount of assessed value as determined by the Power County 
Assessor each year and the rate of tax levy or the percentage of assessment levied by 
each of the taxing agencies.  Agency is not a guarantor of the assessment 
determination made by Power County Assessor or guarantor of collection of taxes by 
the Power County Treasurer.  

 
 Participant shall pay, when due, all real estate and personal property 
taxes and assessments assessed and levied on Participant’s ownership interest of the 
Site.  This provision or covenant shall run with the land and be binding upon 
Participant’s successors.  Except as set forth herein, nothing herein contained shall 
be deemed to prohibit Participant from contesting the validity or amounts of any tax, 
assessment, encumbrance, or lien or to limit the remedies available to Participant 
with respect thereto; provided, such contest does not subject the Site or any portion 
thereof to forfeiture or sale.  

 
 The increment tax revenues on the Site by Participant (as determined 
from the assessment records of the Power County Assessor and the payment records 
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of the Power County Treasurer) shall be paid to Participant if and only as they are 
paid to Agency by Power County, the entity which has the legal responsibility to 
collect property taxes. 

 
 Participant recognizes Agency has no authority or involvement in the 
assessment, tax, or collection process for ad valorem taxes, including real property 
and personal property taxes.  Participant also recognizes the ability of Agency to 
reimburse Participant for the Reimbursement Obligation is dependent on the 
ad valorem assessment and collection process.  Therefore, in the event insufficient 
taxes are received by Agency because of reduction of the tax levy rate or assessed 
values less than assumed by Agency and Participant or in the event of any tax 
delinquency by any owner of parcels within the Project Area or by any tenant related 
to personal property, Participant must elect to either pay the delinquent taxes or in-
lieu-of taxes reflecting higher assessments or levy rate on behalf of those taxpayers 
or receive less reimbursement from Agency to pay the Reimbursement Obligation. 
 
 Participant shall not apply for or otherwise request any exemption or 
reduction in property taxes on the Site pursuant to Idaho Code §§ 63-602NN, 63-
4404, 63-602II, or Idaho Code §§ 63-606A or 63-602W, or similar exemptions, during 
the term of the Urban Renewal Plan.   

 
I. Liens/Payment of General Contractor   

 
 Participant hereby certifies that as of the Effective Date no mechanic’s or 
materialman’s liens have been placed on the Site, as defined above, and that the 
general contractor and all subcontractors have been or will be paid in full for all work 
performed on the Private Development.  In the event any materialman’s liens are 
placed on the Site, Participant agrees Agency may suspend any payments required 
under this Agreement until any liens or claims related to the Project and made by 
any contractor, subcontractor, or material supplier that performed work on the 
Private Development have been satisfied. 
 
 J. Agency Contribution Assignable 
 
 Agency and Participant agree that Agency’s obligations run only to Participant 
or its assignee and that Agency is under no obligation to grant any additional 
consideration or greater participation than set forth herein. Participant shall have 
the absolute right to assign its right to receive any payments to its lender, its 
successor, or other entity designated by Participant.   
 
 K. Indemnification 
 
 Participant shall indemnify and hold Agency and its respective officers, agents, 
and employees (collectively referred to in this Section K as “Agency”) harmless from 
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and against all liabilities, obligations, damages, penalties, claims, costs, charges, and 
expenses, including reasonable architect and attorney fees (collectively referred to in 
this Section K as “Claim”), which may be imposed upon or incurred by or asserted 
against Agency and for which Agency may be legally liable under applicable law 
(excluding any liability or obligation Agency assumes by contract) by reason of any of 
the following occurrences, provided Participant shall have no obligation to indemnify 
and hold Agency harmless from and against any Claim to the extent it arises from  
the negligence or willful act or omission of Agency or Agency’s contractors and 
associated subcontractors: 
 

1. Any work done in, on, or about the Site, including the Agency Funded 
Public Improvements, or work related to the Agency Funded Public 
Improvements; or 

 
2. Any use, nonuse, possession, occupation, condition, operation, 
maintenance, or management of the Site or any part thereof; or 

 
3. Any negligent or intentional wrongful act or omission on the part of 
Participant or any of its agents, contractors, servants, employees, subtenants, 
operators, licensees, or invitees; or 

 
4. Any accident, injury, or damage to any person or property occurring in, 
on, or about the Site or any part thereof, during construction; or 

 
5. Any failure on the part of Participant to perform or comply with any of 
the terms, provisions, covenants, and conditions contained in this Agreement 
to be performed or complied with on its part.    

 
6. Funding, by Agency, of the Agency Funded Public Improvements.  

 
In case any such Claim is brought against Agency, Participant, upon written notice 
from Agency, shall, at Participant’s expense, resist or defend such Claim. 
 
 L.  Insurance  
 
 Participant shall, or through its contractor constructing the Agency Funded 
Public Improvements, shall, at Participant’s sole cost, obtain and maintain in force 
for the duration of the Agreement (including the warranty period) insurance of the 
following types, with limits not less than those set forth below, and in a form 
acceptable to Agency:   
 

1. Commercial General Liability Insurance (“Occurrence Form”) with a 
minimum combined single limit liability of $1,000,000 each occurrence for 
bodily injury and property damage, with a minimum limit of liability of 
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$1,000,000 each person for personal and advertising injury liability.  Such 
policy shall have a general aggregate limit of not less than $2,000,000, which 
general aggregate limit will be provided on a per project basis.  The policy shall 
be endorsed to name Agency, including its respective affiliates, and City as 
additional insureds.   

 
2. Workers’ Compensation Insurance, if Participant has employees, 
including occupational illness or disease coverage, in accordance with the laws 
of the nation, state, territory, or province having jurisdiction over Participant’s 
employees, and Employer’s Liability Insurance.  If Participant has employees, 
Participant shall not utilize occupational accident or health insurance policies, 
or the equivalent, in lieu of mandatory Workers’ Compensation Insurance or 
otherwise attempt to opt out of the statutory Workers’ Compensation system.   

 
3. Automobile Liability Insurance covering use of all owned, non-owned, 
and hired automobiles with a minimum combined single limit of liability for 
bodily injury and property damage of $1,000,000 per occurrence.  This policy 
shall be endorsed to name Agency, including its respective affiliates, directors, 
and employees, as additional insureds.   

 
4. All insurance provided by Participant under this Agreement shall 
include a waiver of subrogation by the insurers in favor of Agency.  Participant 
hereby releases Agency, including its respective affiliates, directors, and 
employees, for losses or claims for bodily injury or property damage covered by 
Participant’s insurance or other insured claims arising out of Participant’s 
performance under this Agreement or construction of the Project.   

 
5. Certificates of insurance, reasonably satisfactory in form to Agency 
(ACORD form or equivalent), shall be supplied to Agency evidencing that the 
insurance required above is in force, and that notice will be given to Agency 
prior to any cancellation of the policies in accordance with the policies.  
Participant shall also provide, with its certificate of insurance, executed copies 
of the additional insured endorsements and dedicated limits endorsements 
required in this Agreement.  At Agency’s request, Participant shall provide a 
certified copy of each insurance policy required under this Agreement.   

 
6. Except as otherwise stated above, the obligations set forth in this 
Section shall remain in effect only until the date City accepts the dedication of 
the Agency Funded Public Improvements.   

 
7. All policies of insurance required by this Agreement shall be issued by 
insurance companies qualified to do business in the State of Idaho.  
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8. The foregoing insurance coverage shall be primary and noncontributing 
with respect to any other insurance or self-insurance that may be maintained 
by Agency.  Participant’s General and Automobile Liability Insurance policies 
shall contain a Cross-Liability or Severability of Interest clause.  The fact that 
Participant has obtained the insurance required in this Section shall in no 
manner lessen or affect Participant’s other obligations or liabilities set forth in 
the Agreement. 

 
M. Warranty  
 

 Participant warrants that the materials and workmanship employed in the 
construction of the Agency Funded Public Improvements shall be good quality and 
shall conform to generally accepted standards within the construction industry and 
agrees to repair any non-conforming improvements during the warranty period upon 
receipt of notice from Agency of such non-conforming improvements.  Such warranty 
and repair obligation shall extend for a period of one (1) year after acceptance of the 
Agency Funded Public Improvements by the City or for the period described in the 
City Lease or approved building permit.  Provided, nothing herein shall limit the time 
within which Agency may bring an action against Participant on account of 
Participant’s failure to otherwise construct such improvements in accordance with 
this Agreement. 
 
 N. Maintenance 
 
 Participant recognizes Agency has no specific authority to accept maintenance 
responsibility of the Agency Funded Public Improvements.  Participant anticipates 
that the City and or various public utilities may accept ownership and maintenance 
obligations of some or all of the Agency Funded Public Improvements; however, such 
acceptance is not a condition precedent to the obligations of the Parties hereto.  
  
IV. USE AND MAINTENANCE OF THE SITE AND ADJACENT AREA 
 
 A. Use of the Site 
 
 Participant agrees and covenants to comply with all other provisions and 
conditions of the Urban Renewal Plan for the period of time the Urban Renewal Plan 
is in force and effect. 
 
 B. Effect and Duration of Covenants 
 
 Covenants contained in this Agreement shall remain in effect until sooner of 
December 31, 2033 , or the date on which the Urban Renewal Plan terminates, 
whichever is sooner.  The covenants established in this Agreement shall, without 
regard to technical classification and designation, be binding on the part of the 
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Participant and any successors and assigns to the Site, or any part thereof, for the 
benefit of and in favor of Agency, its successors and assigns. 

 
C. Local, State and Federal Laws 

 
 Participant covenants that it will carry out the construction of the Agency 
Funded Public Improvements in conformity with all applicable laws, including all 
applicable federal and state labor standards and anti-discrimination laws. 
   
V. DEFAULTS, DISPUTE RESOLUTION, REMEDIES, AND TERMINATION 
 

A. Defaults in General 
 
 Neither Party shall be deemed to be in default of this Agreement except upon 
the expiration of forty-five (45) days from receipt of written notice from the other 
Party specifying the particulars in which such Party has failed to perform its 
obligations under this Agreement unless such Party, prior to expiration of said forty-
five (45) day period, has rectified the particulars specified in said notice of default, 
provided that in the case where rectifying the matters specified in the notice of default 
requires more than forty-five (45) days, such notified Party shall not be in default so 
long as they commence prior to the expiration of the forty-five (45) days and diligently 
pursue actions needed to rectify such matters.  In the event of a default, the 
nondefaultingnon-defaulting Party may do the following: 
 

1. The nondefaultingnon-defaulting Party may terminate this Agreement 
upon written notice to the defaulting Party and recover from the defaulting 
Party all direct damages incurred by the nondefaultingnon-defaulting Party. 

 
2. The nondefaultingnon-defaulting Party may seek specific performance 
of this Agreement and, in addition, recover all damages incurred by the 
nondefaultingnon-defaulting Party.  The Parties declare it to be their intent 
that this Agreement may be specifically enforced. 

 
3. The nondefaultingnon-defaulting Party may perform or pay any 
obligation or encumbrance necessary to cure the default and offset the cost 
thereof from monies otherwise due the defaulting Party or recover said monies 
from the defaulting Party. 

 
4. The nondefaultingnon-defaulting Party may pursue all other remedies 
available at law, it being the intent of the Parties that remedies be cumulative 
and liberally enforced so as to adequately and completely compensate the 
nondefaultingnon-defaulting Party. 
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5. In the event Participant defaults under this Agreement, Agency (the 
nondefaultingnon-defaulting Party) shall have the right to suspend or 
terminate its payment under this Agreement, as more specifically defined in 
this Agreement, for so long as the default continues and if not cured, Agency’s 
obligation for payment shall be deemed extinguished.  In addition, if Agency 
funds shall have been paid, Agency may seek reimbursement of any amounts 
paid to Participant up to the amount of damages incurred by Agency for 
Participant’s default. 

 
Any default by Participant under the approved building permit or City Lease shall be 
deemed a default under this Agreement. 
 

B. Dispute Resolution 
 
 In the event that a dispute arises between Agency and Participant regarding 
the application or interpretation of any provision of this Agreement, the aggrieved 
party shall promptly notify the other party to this Agreement of the dispute within 
ten (10) days after such dispute arises.  If the Parties shall have failed to resolve the 
dispute within thirty (30) days after delivery of such notice, the Parties agree to first 
endeavor to settle the dispute in an amicable manner by mediation or other process 
of structured negotiation under the auspices of a nationally or regionally recognized 
organization providing such services in the Northwestern States or otherwise, as the 
Parties may mutually agree before resorting to litigation.  Should the Parties be 
unable to resolve the dispute to their mutual satisfaction within thirty (30) days after 
such completion of mediation or other process of structured negotiation, each Party 
shall have the rightParties agree to pursue any rights or remedies it may have at law 
or in equity.in Arbitration under the Commercial  Rules of Arbitration of the 
American Arbitration Association. 
 
 
 
 C. Legal Actions 
 
 In addition to any other rights or remedies, any Party may institute legal 
action to cure, correct, or remedy any default; to recover damages for any default; or 
to obtain any other remedy consistent with the purpose of this Agreement.  The 
nondefaulting Party may also, at its option, cure the default and sue to collect 
reasonable attorney’s fees and costs incurred by virtue of curing or correcting the 
Party’s breach. The non-defaulting Party may also, at its option, cure the default by 
binding arbitration. The Parties also agree that any other claim or dispute between 
them or against any agent, employee, successor, or assign of the other, whether 
related to this Agreement or otherwise, and any claim or dispute related to this 
Agreement or the relationship or duties contemplated under this Agreement, 
including the validity of this arbitration clause, shall be resolved by binding 
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arbitration by the American Arbitration Association under the relevant Arbitration 
Rules in effect.  
 
The Parties agree, and the arbitrator shall issue an order providing, that all 
pleadings, motions, discovery responses, depositions, testimony, and documents 
exchanged or filed in relation to the arbitration be kept strictly confidential. The 
Parties agree, and the arbitrator shall issue an order providing, that any award 
issued by the arbitrator shall be entered under seal in a court of competent 
jurisdiction. The Parties agree that any Party may seek a separate order from a court 
of competent jurisdiction enforcing the arbitrator’s order protecting the disclosure of 
pleadings, motions, discovery responses, depositions, testimony, and documents 
exchanged or filed in the arbitration, provided that such motion and responses 
thereto shall be filed under seal.  The provisions of this section  shall not apply with 
respect to matters in this Agreement that the parties have agreed to have resolved 
by an independent accounting firm. 
 
The laws of the State of Idaho shall govern the interpretation and enforcement of this 
Agreement. 
   
 D. Rights and Remedies Are Cumulative 
 
 Except as otherwise expressly stated in this Agreement, the rights and 
remedies of the Parties are cumulative, and the exercise by any Party of one or more 
of such rights or remedies shall not preclude the exercise by it, at the same time or 
different times, of any other rights or remedies for the same default or any other 
default by the other Party.   
 
VI. GENERAL PROVISIONS 
 
 A. Notices, Demands, and Communications Between the Parties 
 
 Formal notices, demands, and communications between Agency and 
Participant shall be sufficiently given if dispatched by registered or certified mail, 
postage prepaid, return receipt requested, to the principal offices of Agency and 
Participant as set forth in this Agreement.  Such written notices, demands, and 
communications may be sent in the same manner to such other addresses as either 
party may from time to time designate by mail. 
 
 B. Conflicts of Interest 
 
 No member, official, or employee of Agency shall have any personal interest, 
direct or indirect, in this Agreement, nor shall any such member, official, or employee 
participate in any decision relating to this Agreement which affects his/her personal 
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interests or the interests of any corporation, partnership, or association in which 
he/she is directly or indirectly interested. 
  
 Participant warrants that it has not paid or given, and will not pay or give, any 
third party any money or other consideration for obtaining this Agreement. 
 
 C. Non-liability of Agency Officials and Employees 
 
 No member, official, or employee of Agency shall be personally liable to 
Participant in the event of any default or breach by Agency or for any amount which 
may become due to Participant or on any obligations under the terms of this 
Agreement. 
 
 D. Successors and Assigns 
 
 This Agreement shall, except as otherwise provided herein, be binding upon 
and inure to the benefit of the successors and assigns of the parties hereto. 
 
 E. Attorney Fees and Costs 
 
 In the event that either party to this Agreement shall enforce any of the 
provisions hereof in any action at law or in equity, the unsuccessful party to such 
litigation agrees to pay to the prevailing party all costs and expenses, including 
reasonable attorney fees incurred therein by the prevailing party, and such may be 
included to the judgment entered in such action. 
 
 F. Severability 
 
 If any provisions of this Agreement shall for any reason be held to be illegal or 
invalid, such illegality or invalidity shall not affect any other provisions of this 
Agreement, and this Agreement shall be construed and enforced as if such illegal or 
invalid provisions had not been contained herein. 
 
 
 
 G. Headings 
 
 The section headings contained herein are for convenience and reference and 
are not intended to define or limit the scope of any provision of this Agreement. 
 
 H. Counterparts 
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 This Agreement may be simultaneously executed in several counterparts, each 
of which shall be an original and all of which shall constitute one and the same 
instrument. 
 
 I. Forced Delay; Extension of Times of Performance 
 
 In addition to the specific provisions of this Agreement, performance by any 
Party hereunder shall not be deemed to be in default where delays or defaults are 
due to war, insurrection, strikes, lock-outs, riots, floods, earthquakes, fires, 
casualties, acts of God, acts of the public enemy, epidemics, quarantine restrictions, 
freight embargoes, lack of transportation, governmental restrictions or priority, 
litigation, unusually severe weather, acts of another party, environmental analysis 
or removal of hazardous or toxic substances, acts or the failure to act of any public or 
governmental agency or entity (except that acts or the failure to act of Agency shall 
not excuse performance by Agency), or any other causes beyond the control or without 
the fault of the Party claiming an extension of time to perform.  An extension of time 
for any such cause shall only be for the period of the forced delay, which period shall 
commence to run from the time of the commencement of the cause.  Times of 
performance under this Agreement may also be extended in writing by Agency and 
Participant. 
 

J. Inspection of Books and Records 
 
 Agency has the right, upon not less than seventy-two (72) hours’2) weeks’ 
notice, at all reasonable times to inspect the books and records of Participant 
pertaining to the Agency Funded Public Improvements. 
 
 K. Attachments and Exhibits Made a Part 
 
 All attachments and exhibits which are attached to this Owner Participation 
Agreement are made a part hereof by this reference. 
 
VII. AMENDMENTS TO THIS AGREEMENT 
 
 Agency and Participant agree to mutually consider reasonable requests for 
amendments to this Agreement and any attachments hereto which may be made by 
any of the Parties hereto, lending institutions, bond counsel, financial consultants, or 
underwriters to Agency, provided said requests are consistent with this Agreement 
and would not alter the basic business purposes included herein or therein.  Any such 
amendments shall be in writing and agreed to by the Parties. 
 
VIII. ENTIRE AGREEMENT, WAIVERS, AND AMENDMENTS 
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 This Agreement, including Attachments 1 through 3, inclusive, incorporated 
herein by reference, constitutes the entire understanding and agreement of the 
Parties. 
 
 This Agreement integrates all of the terms and conditions mentioned herein or 
incidental hereto and supersedes all negotiations or previous agreements between 
the Parties with respect to all or any part of the subject matter thereof. 
 
 All waivers of the provisions of this Agreement must be in writing and signed 
by the appropriate authorities of Agency and Participant, and all amendments hereto 
must be in writing and signed by the appropriate authorities of Agency and 
Participant. 
 
 
[signatures on following page]  
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 IN WITNESS WHEREOF, the Parties hereto have signed this Agreement the 
day and year below written to be effective the day and year above written. 
 
POCATELLO URBAN RENEWAL AGENCY, 
THE POCATELLO DEVELOPMENT AUTHORITY 
 
By:_______________________________________ 
Scott Smith, Chair 
Date:________________________ 
 
ATTEST:      
 
By:_________________________________ 
___________________________,  
Secretary 
 
PARTICIPANT 
FRIGITEK INDUSTRIAL PARKS, INC. 
 
By:_______________________________________ 
Elden Charles, ____________Executive Vice President 
Date:________________________   
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ACKNOWLEDGMENTS 
 
STATE OF IDAHO  ) 
    )  ss. 
County of Power  ) 
 
 On this _____ day of _____________, 20192020, before me, 
__________________________, the undersigned notary public in and for said county 
and state, personally appeared Scott Smith, known or identified to me to be the Chair 
of the Pocatello Urban Renewal Agency, the public body corporate and politic, that 
executed the within instrument, and known to me to be the person that executed the 
within instrument on behalf of said Agency and acknowledged to me that such Agency 
executed the same for the purposes herein contained. 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official 
seal the day and year in this certificate first above written. 
 
     __________________________________________ 
     Notary Public for Idaho 
     Commission Expires      
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STATE OF ________ ) 
    )  ss. 
County of _________ ) 
 
 On this _____ day of ____________, 20192020, before me, 
___________________________, the undersigned notary public in and for said county 
and state, personally appeared Elden Charles, known or identified to me to be the 
___________ of Frigitek  Industrial Parks, Inc., and the person who signed the within 
instrument, and acknowledged to me that he has authority to execute and executed 
the foregoing instrument for the purposes therein contained on behalf of Frigitek 
Industrial Parks, Inc. 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official 
seal the day and year in this certificate first above written. 
 
     __________________________________________ 
     Notary Public for ________________ 
     Commission Expires      
 



 

 
   

Attachment 1 

 



 

 
   

: Map of the Site 
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Attachment 2 
 

: Legal Description 
 

Legal Description of Site 
 

 
 
 An area consisting of approximately 20 acres as more particularly described as follows: 
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Approximately 20-acre parcel located within the S1/2, NW/14, of Section 15, T6S, R33E, BM, 
Pocatello, Idaho 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Attachment 3 
 

: Agency Funded Public Improvements 
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Item Estimated Cost 

Railroad Track01-05500 - Civil Engineering  $1,326109,000 
Sewer01-10160 - Construction Manager  $1,478,000111,800 
Aggregates and Asphalt01-15526 - Traffic Control  $47612,000 
01-17113 - Mobilization/Demobilization  $204,269 
01-18000 - Contingency  $555,919 
02-05400 - Aggregate Subbase  $375,055 
02-21419 - Water Main Piping  $343,000277,860 
Electrical02-21420 - Water Main Valves  $10036,000 
Stormwater02-21421 - Hydrants  $11272,000 
Earthwork02-21422 - Sewer Piping  $34,00039,600 
02-21423 - Sewer Concrete Manholes  $2225,000 
02-21424 - Sanitary Sewer Lift Station  $850,000 
02-21425 - Sewer Cleanout  $17,200 
02-23150 - Engineered Fill  $122,780 
02-24500 - Railroad Construction  $1,044,214 
02-25150 - Asphalt Paving  $363,625 
02-29000 - Landscaping  $75,150 
02-31500 - Excavation  $62,773 
02-37000 - Erosion and Sedimentation Control  $35,000 
02-77000 - Curb and Gutters  $71,550 
01-10400 - Staging Area  $2,000 
02-20505 - Street Demolition  $18,375 
02-23100 - Clear and Grub  $46,420 
10-10460 - Traffic Signage  $2,500 
Outdoor16-20050 - Street Lighting $4066,000 

Infrastructure Design & Project Management $200,000 
TOTAL $4,131,000578,117 
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